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Employee sued employer alleging actual discharge,
constructive discharge, and employment discrimin-
ation connected with her maternity leave of ab-
sence. The Seventeenth Judicial Circuit Court,
Broward County, Patti Enplander Henning, I., gran-
ted summary judgment for employer, and employee
appealed. The District Court of Appeal, Klein, .,
held that employee's failure to return to work fol-
lowing maternity leave barred constructive dis-
charge claim.

Affirmed.
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Appellant plaintiff sued appellee, her employer,
charging employment discrimination connected
with her maternity leave of absence. She alleged vi-
olations of Title VII of the Civil Rights Act of 1964
(42 US.C.A. § 2000e ef seq.), the Family and Med-
ical Leave Act of 1993 (29 U.S.C. § 2614(a)(1)),
and section 760, Florida Statutes (1997). The Flor-
ida Statute is Florida's equivalent of Title VII. The
trial court granted defendant's motion for summary
judgment, and we affirm.

Plaintiff was first employed by defendants in 1995
as one of four senior executives. She had her own
office at company headquarters in Dania, Florida,
In September 1997 plaintiff advised defendants that
she was pregnant. She testified that shortly there-
after, in her annual performance review, she was
told that she was making too much money.

In anticipation of her maternity leave, Mrs. Pollack,
the wife of one of the owners of the company,
began working with plaintiff to learn the responsib-
ilities of the position and carry them out while
plaintiff was absent. She worked with plaintiff part-
time for about three months and full-time when
plaintiff left in early March on maternity leave.

Initially plaintiff continued to work from her home
with her laptop computer, but on March 12, Mr.
Pollack came to her home and took her computer
and company credit cards. He also informed her
that the company did not pay for maternity leave.
On March 19, after her child was born, plaintif
sent a letter, which did not contain any complaints,
stating that she intended to return to work on June
8.

On May 28, plaintiff went to the office to speak
with Pollack about her return on June 8, and he said
that he would understand if she did not want to
come back to work because her priorities might
have changed. She testified that when she asked
Pollack if he wanted her to come back he responded
“you have to do what's right for you.” Pollack's
wife, who was working in plaintiff's former office,
said to plaintiff “this is my office now, okay?"
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When plaintiff asked Pollack where she was poing
to be working, he responded that they would
“figure something out” and she “could look for a
pay cut down the road.”

On June 8, when plaintiff returned to work, she was
asked to meet Pollack and another executive at one
of the nursing homes the company managed. At this
meeting Pollack advised plaintiff that she was go-
ing to be needed as a marketing representative, not
as a vice-president of marketing and provider rela-
tionships, her former position. She believed she was
being demoted to a different, subordinate, non-
managerial position. Pollack advised her that she
would not have an office at corporate headquarters,
but would be working from her car using a cell
phone. On the same day as these events occurred,
plaintiff left her employment and delivered *424 a
letter stating that she believed she had been fired.

On June 11 Pollack wrote the plaintiff a letter stat-
ing:

We want you to continue in your capacity as Vice
President of Marketing and Provider Relations....
[ urge you not to quit and instead to meet and dis-
cuss your issues with me.... [ wish to stress again
that all issues are open to discussion and I hope
you will contact me to set up a meeting and re-
consider your decision to leave your employ-
ment,

Plaintiff did not respond to that letter and did not
return to work.

Plaintiff filed this suit, alleging actual discharge,
constructive discharge and adverse action under the
above statutes. Defendants moved for summary
judgment, relying on, among other things,
plaintiff's testimony admitting that no one had told
her that her job title would be changed, that her
salary had not been changed, and that the discus-
sion about her bonus was that it would be reevalu-
ated. Defendants also relied on the fact that when
plaintiff left her employment on June 8 she had piv-
en defendants no opportunity to remedy whatever

© 2009 Thomson Reuters/West. No Claim to Orig, US Gov. Works.



804 So0.2d 422
804 So0.2d 422, 26 Fla, L. Weekly D2443
{Cite as: 804 So.2d 422)

her complaints might have been. The trial court
entered summary judgment in favor of the defend-
ants, and plaintiff appeals.

We first address plaintiffs claims that the trial court
erred in regard to her claims for actual discharge or
in the alternative, if she was not discharged, that
she suffered adverse action. Plaintiff devotes no
more than two pages of her brief to argue both of
those issues, and has cited no autharity which
would support those claims. Mindful that the conrts
must draw all inferences in favor of a party against
whom a motion for summary judgment is made,
and that the burden to prove the nonexistence of a
material fact is on the moving party, we conclude
that the defendants were entitled to summary judg-
ment on actual discharge and adverse conditions,
and that these claims do not merit discussion.

[11[2] In order to prevail on a constructive dis-
charge claim, an employee must show, under an ob-
jective standard, that the employer made working
conditions so difficult that a reasonable person
would feel compelled to resign. Sreele v. Offshore
Shipbuilding, Inc., 867 F.2d 1311, 1317 (ll1th
Cir.1989); McCaw Cellular Conmunications of
Fla, Ine. v. Kwiatek, 763 S0.2d 1063, 1066 (Fin.
4th DCA 1999),

In Diamond v. T. Rowe Price Associates, Inc., 852
F.Supp. 372 (D.Md.1994), the claimant's manage-
ment authority had been reduced by her employer;
however, her base salary had not changed and none
of her superiors had been hostile, abusive or dis-
courteous in any way. Observing that even the
claimant conceded that she still had a position at
the firm, the court granted the employer's motion
for summary judgment. The facts in Diamond are
strikingly similar to the facts in this case.

In addition, the Diamond court pointed out that an
employer must be given an opportunity to remedy
the complaints of an employee before an employee
can prevail on a constructive discharge claim. In
Diamond, as in the present case, the employee left
without giving the employer an opportunity to ad-
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dress the employee's complaints. See Garner v.
Wal-Mart Stores, Iuc., 807 F.2d 1536 (11th
Cir.1987); Kilgore v. Thompson & Brock Mgmu.,
Inc., 93 F.3d 752 (11th Cir.1996),

In the present case plaintiff, by not starting back to
work, made it impessible for her to prove a con-
structive discharge case. She foreclosed the possib-
ility of presenting concrete evidence of intolerable
working conditions. *425S5errano-Cruz v. DFI Pu-
erto  Rico, Inc, 109 F3d 23 (Ist
Cir.1997)(affirming a summary judgment). We con-
clude that, giving plaintiff the benefit of all infer-
ences, there was as a matter of law no constructive
discharge. We therefore affirm the summary judg-
ment.

SHAHOOD, 1., and SILVERMAN, SCOTT I., As-
sociate Judge, concur.
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